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LOCAL GOVERNMENT (RULES OF CONDUCT) AMENDMENT REGULATIONS 2020 — 
DISALLOWANCE 

Motion 
Pursuant to standing order 67(3), the following motion by Hon Aaron Stonehouse was moved pro forma on 
15 September — 

That the Local Government (Rules of Conduct) Amendment Regulations 2020 published in the 
Government Gazette on 14 August 2020 and tabled in the Legislative Council on 18 August 2020 under 
the Local Government Act 1995, be and are hereby disallowed. 

HON AARON STONEHOUSE (South Metropolitan) [8.45 pm]: I would like to start off by quoting from 
a column in The West Australian by Mr Paul Murray titled “Is there any limit to this lust for power?” It is talking, of 
course, about the Minister for Local Government, Hon David Templeman. In that article, Mr Paul Murray states — 

If Canberra interfered in the affairs of the McGowan Government to the extent that it meddles in those of 
the democratically elected local councils in the tier below it, the squeals of protest would be heard from 
Albany to Wyndham. 

That is a very interesting article that is full of eminently quotable pieces, such as the assertion by Mr Murray that 
a two-year investigation by the Department of Local Government, Sport and Cultural Industries had achieved 
“bugger all”. Again, I will quote, word for word, from the Labor Party’s favourite newspaper. It states — 

Instead of facing the sack for such a cack-handed treatment of a local government … so popular that neither 
the mayor nor … the councillors faced opposition at the most recent elections, Templeman doubled down 
on his blunder. 

Some will say that the regulation that we are debating right now is not directed at the Town of Cambridge but at 
the whole of local government. There is obviously some truth to that, but I think we all know that it began its life 
as an attempt to stop one particular council from acting in a manner that the minister did not approve of, and the 
consequences to other administrations across the state were merely incidental afterthoughts. 
The regulation that we are considering and that I propose to disallow would make some changes to the Local Government 
(Rules of Conduct) Regulations 2007. The amendment regulations were gazetted on 14 August 2020 and they amend 
regulation 9(1). The unamended regulation was — 

A person who is a council member must not undertake a task that contributes to the administration of the 
local government unless authorised by the council or by the CEO to undertake that task. 

The government’s amendment regulations removed all the words after “government”, so that it reads — 
A person who is a council member must not undertake a task that contributes to the administration of the 
local government. 

That will remove the ability of local councils to undertake tasks that contribute to the administration of local 
government regardless of whether it has the express consent of the CEO or the council. That is a concern because 
there are a few circumstances in which councillors, I think, should be able to carry out tasks that contribute to the 
administration of the local government. Some of those may be scenarios such as when the CEO has or may have 
acted improperly or has a conflict of interest; when the council has to deal with the CEO’s employment; when an 
audit committee requires independent advice, noting that the internal audit plan is usually prepared by the CEO; 
or when the council wishes to seek independent legal advice. It is wholly unreasonable to suggest that the CEO 
delegate such tasks to staff in his employ. There are certainly circumstances when local councillors must avail 
themselves of independent advice, independent legal advice or perhaps independent audit advice, and there are 
circumstances when that must be done outside of the CEO or the staff employed by him or her. 

The Minister for Local Government himself concedes that a review of the Local Government Act is already 
underway. For some reason, it has been determined that these regulatory changes must take place urgently and outside 
any full or wholesome review of the Local Government Act. The government has not convinced me that that is 
necessary, and I remain unconvinced that this amendment provides any further clarity to local governments. It has 
been put to me in briefings I have received from the minister’s staff and from people within the Department of Local 
Government, Sport and Cultural Industries that this amendment will provide clarity to local governments about what 
they can and cannot do, and that the act itself—the principal legislation—provides for councillors to undertake 
administrative tasks when it relates to their role in appointing or dealing with the employment of a CEO. However, it 
is a very strange circumstance if there is an express responsibility on councillors to deal with the employment of 
a CEO but there would be an express prohibition in the regulations on them carrying out those tasks. 
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It was put to me in the briefing I received that if there was a question about the legality of a councillor undertaking 
administrative tasks, that can be determined and adjudicated by the Local Government Standards Panel. That does not 
provide clarity. That actually provides the opposite of clarity. That creates quite a lot of confusion. Councillors would 
be in a situation in which they would not know whether they were allowed to seek independent legal advice about what 
they think might be corrupt or questionable dealings of their CEO, and if they were to go down that route, they might 
find themselves in front of a standards panel. That is an outrageous and unconscionable scenario for us to put local 
councillors in. That is why I have moved this disallowance motion and why I encourage members of the house to support 
my disallowance motion today, so that we leave councils and councillors with the basic tools they need to carry out 
their jobs and to be able to hold their CEOs and staff employed by local councils to account where appropriate. Keep 
in mind, members, that under the regulations, which I propose to retain, councillors can carry out administrative tasks 
only with the permission of the council or the CEO. The idea that we will have rogue councillors out there carrying out 
administrative tasks that they are not supposed to carry out is a nonsense. The regulations state very clearly that they can 
carry out those tasks only with the permission of the CEO or the council, and that is what I would like to retain. 
The DEPUTY PRESIDENT: Members, the question is that the motion be agreed. I point out to members that, as 
I have reminded you before, I will put this motion at 9.45 pm, if it is not disposed of earlier, regardless of what 
stage we are up to in the debate. Members need to be aware of that if they are seeking the call. 
HON MARTIN ALDRIDGE (Agricultural) [8.52 pm]: I rise on behalf of the Nationals WA to indicate our 
support for this disallowance, if that was not evidenced enough by the fact that I was one of three members who 
was seeking to disallow these regulations. For my sins, I spent some considerable time on the Select Committee 
into Local Government, which published quite a comprehensive report in September 2020. I fear that report will 
not be examined by the chamber during its consideration of committee reports due to the short time that remains 
in this term of Parliament, but the committee made some important reflections that I want to talk about tonight. 
This amendment to the regulations was accompanied by circular 4 of 2020 by Hon David Templeman, MLA, 
Minister for Local Government. Unfortunately, there is no date on this circular, which is rather unusual, but the 
website of the Department of Local Government, Sport and Cultural Industries lists the date it was published as 
13 August 2020, so I believe that this circular was published on or about 13 August 2020. It was a circular to local 
government really about the report of the inquiry into the City of Perth. There were a few paragraphs at the end of 
this report that I want to bring to the house’s attention, in which the minister said — 

I also take this opportunity to draw your attention to several recent inquiries in relation to Regulation 9(1) 
of the Local Government (Rules of Conduct) Regulations 2007.  
Regulation 9(1) allows a person who is a council member to undertake a task that contributes to the 
administration of the local government where authorised by the council or by the CEO to undertake 
that task. 

I pause there because I am not sure that regulation 9.1 does what the minister claims it does in that paragraph. He 
goes on to say — 

To address council members inappropriately using regulation 9(1), an amendment has been prepared to 
remove the ability for council or the CEO to authorise a council member to undertake an administrative task. 
The result of the amendment is that it will be a minor breach for a council member to be involved in 
administrative tasks. A breach may be referred to the Local Government Standards Panel. 
In the circumstance where a council needs to obtain legal advice without the CEO’s direct involvement, 
such as issues related to the CEO’s contract, the council can authorise a staff member to procure a consultant 
or lawyer on the council’s behalf. 

I am not quite sure whether people understand the gravity of the minister’s words in that last paragraph. They are 
a complete and utter nonsense. This circular became the primary motivator for me to stand in this house earlier 
this year and move a disallowance in the form that we are dealing with tonight. It is complete nonsense to suggest 
that a council would direct a staff member, who is subservient to the CEO, to procure advice on its behalf. Clearly, 
the Minister for Local Government has no ability to read and comprehend the Local Government Act 1995 because 
that power does not exist. A council cannot direct a person, other than the CEO, and when we look at the functions 
of a CEO in section 5.41 of the act and, more importantly, section 5.44 of the act, which deals with delegating powers 
of the CEO, we find that only the CEO can delegate their powers. A council cannot delegate the CEO’s powers on 
the CEO’s behalf. I will read the paragraph again — 

In the circumstance where a council needs to obtain legal advice without the CEO’s direct involvement, 
such as issues related to the CEO’s contract, the council can authorise a staff member to procure a consultant 
or lawyer on the council’s behalf. 
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It is complete rubbish. Even if it was not rubbish, in what sort of situation would a council be putting a staff member 
subservient to the CEO by giving them a direction of that sort, particularly if that direction related to the performance 
or actions of the CEO, the CEO’s salary or contract, or a matter in which the CEO is conflicted? At the briefing, the 
department told me that this would be addressed in further advice. I will read a portion of departmental circular 8, 
which is dated 22 September 2020 and came out roughly a month after the minister’s circular. It states — 

Regarding the receipt of legal advice, as noted in Ministerial Circular 4 … this is an administrative task 
that is the responsibility of the CEO. If the CEO has a conflict, this can be delegated to another staff 
member by the CEO (using the current delegation powers in section 5.44). 

I think we are going all right so far. It continues — 
If not already in place, it is recommended that the CEO considers establishing such a delegation to enable 
the administrative seeking of legal advice where the CEO may have a conflict. 
There may however be very limited, rare and extenuating circumstances where it is not appropriate for 
a CEO to seek legal advice, and there is no acting CEO or delegation in place. This should only occur 
where advice is required in relation to the existing CEO and no other solution is in place. 
In the circumstance where a council has no other recourse (i.e. through delegation) but to resolve to seek 
legal advice in relation to the CEO, it may seek such advice through resolving that an elected member 
may request advice from a legal practitioner on behalf of the council. 

There was a little bit of movement—some inconsistency—between the departmental circular and the ministerial 
circular, which were issued about a month apart earlier this year, but that is no solution. Is that meant to clarify the 
arrangements in which councils can procure advice? I am focusing on that element because a lot of other functions 
relate to the administration of a council, and, obviously, having a councillor on an employment panel for a staff 
member of the council would not be appropriate form. I have focused on this element because it was put to the 
Select Committee into Local Government in its report. I draw members’ attention to page 228 where there are 
a number of relevant paragraphs. I am not going to be able to quote them all in the time available this evening, but 
I refer particularly to paragraphs 8.104 to 8.106 in which the committee basically reflects on the regulatory changes. 
Uncertainty still remains as a result of this regulatory change. 
On Monday, 3 August 2020, an important exchange took place between the chair of the committee, Hon Simon O’Brien, 
MLC, and Mr Duncan Ord, the director general of the Department of Local Government, Sport and Cultural 
Industries. I want to read part of this exchange because I think it is important to the matter that is before us tonight. 
The chair, Hon Simon O’Brien, said — 

The CHAIR: Just to tease out that theme a little further—again, this is in response to matters raised with 
us—one of those questions that arises is: does the act permit a council to seek external legal advice or 
other external professional advice without the involvement of their CEO and staff? 
Mr ORD: The situation is where appropriate. The higher order principle is the separation of powers. The 
act really provides that the CEO and the administration are tasked with doing and gaining advice at the 
request of council so council can make a well-informed decision. There are circumstances where council 
might reasonably need to secure that advice themselves, particularly where it involves the CEO—for 
instance, a contractual matter with the CEO. You might wish to ensure that the council had independent 
legal advice on a contract matter for the CEO where you would not be going to the CEO saying, “Please go 
and procure that advice.” It is not an absolute “No, they can’t do it” by any means, but it needs to be 
appropriate to preserve the separation of powers. If it is reasonable for the council to seek the advice for 
themselves—to seek advice on a matter of administration in the agency—that would normally be done 
by the council, and could be done by the council, and I do not believe that is allowed for under the act. 

The chair goes on to say — 
The CHAIR: So, in matters quite clearly where there would be a conflict of interest for the CEO or other 
senior officer—their own terms of employment is the obvious one—there is no impediment, and, indeed, 
there is probably a necessity for a council to get external advice — 
Mr ORD: Subject to the council voting to do so, of course. 

That was an exchange between the Chair of the Select Committee into Local Government and Mr Ord on 3 August 2020. 
I am unable to read in the further passages but they are important to build the context around why the government 
needs to reconsider this matter. 

Recommendation 26 of the Select Committee into Local Government reads — 
The Government clarify the roles of council and the chief executive officer, and the distinction between 
governance and operational matters, in any new local government Act. 
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I think that is one of the fundamental recommendations that was made by the Select Committee into Local Government 
and it is one that we are waiting for a government response to. 
I want to finish on this point. If we were to pretend for a moment that these regulations applied to the state of 
Western Australia, the following situation would exist to procure professional, independent, external advice. The 
Solicitor-General would have no role, being the principal legal adviser to the Attorney General on the cabinet of 
Western Australia. If a minister wanted to seek advice, the only ability for them to do so would be via the director 
general of their department. They would not have access to the Public Sector Commissioner. They would not have 
access to the State Solicitor’s Office. The only advice they could receive, in any circumstances, would be from the 
director general of their department.  
Clearly, if that principle was applied to the state and the cabinet, it would be unworkable. Matters would arise on 
which ministers would need to seek independent advice. They may relate to the performance of their director general 
or the public service more generally. That is not a situation I think we would accept at a state level and I do not 
accept local governments being put in that position. That is why I am supporting the disallowance this evening. 
HON SUE ELLERY (South Metropolitan — Leader of the House) [9.03 pm]: I am conscious that others want 
to speak, so I will try to keep my comments relatively brief. I indicate that the government will not be supporting 
the disallowance motion. 
The amendments to regulation 9(1) are part of a suite of reforms that the government has undertaken to address 
a number of pressing issues related to governance in the Western Australian local government sector. Members would 
be well aware that the Local Government Act 1995 provides for the role and responsibilities of local councils, council 
members and the chief executive. Those roles are different to ensure the necessary separation of responsibilities 
between council members, the CEO and administrative staff. 
If members look at the second reading speech of the bill, they will see that it is important to note that from the beginning 
of the legislation in 1995, each government has been mindful of the issues that are being caused by a blurring of the lines 
of responsibility between local councils and CEOs. The act itself was the result of significant consultation with the 
community and other stakeholders, as well as rigorous discussion and debate. The government of the day enacted the 
legislation with the clear intention that council members not involve themselves in the administration tasks of local 
government. For this good reason, the act does not empower council members to interfere in administrative matters. 
Members would also be aware that the previous version of the Local Government (Rules of Conduct) Regulations 
contained a phrase that could be misinterpreted and implemented in a manner contrary to the act. Regulation 9(1) 
stated — 

A person who is a council member must not undertake a task that contributes to the administration of the 
local government … 

That duly reflects the provisions of the act. However, it also included the phrase “unless authorised by the council 
or the CEO”. The amendment to remove those eight words from the regulation, “unless authorised by the council 
or the CEO”, does not change the fact that a council member cannot and has never been able to be involved in matters 
outside of their role as defined by the act. This phrase in regulation 9 diverged from the intention and meaning of 
the act. It has also been identified as a key contributing factor to poor governance and, at times, the origin of 
relationship failure between councils and administration that has led to various degrees of dysfunction within certain 
local governments. The potential for misinterpretation of the regs was there, and, unfortunately, it has come to 
pass that certain council members have misunderstood and misapplied that phrase in the rules of conduct regs as 
a basis to interfere in the administration of local government. 
The issue of interference has also come to the attention of regulatory and investigative agencies. A series of inquiries 
and investigations have identified governance issues and poor outcomes that were directly related and linked to the 
interference by council members in administrative matters—for example, the City of Canning inquiry back in 2014. 
The inquirer, Dr Christopher Kendall, specifically noted that regulation 9, in its previous form, had been used to 
allow council involvement in a matter directly related to the CEO’s employing authority functions. 
Members would be well aware of the City of Perth inquiry that examined a range of matters in the period between 
1 October 2015 and 1 March 2018 and that the inquiry panel published its report in August this year. One of the central 
themes of that inquiry report was the importance and absolute necessity of a clear delineation and separation between 
the roles of council members and administrative staff. In the preface to the report, the chair of the inquiry panel stated — 

Like similar inquiries which have preceded it, this inquiry is concerned with the failure to provide good 
government, the reasons for that failure and what can and should be done in the future to ensure 
good government. 
… 
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Unfortunately, the suspension of the City of Perth Council (Council), the establishment of this Inquiry 
and this Inquiry’s findings tell a … different story. 
A local government, as the term suggests, should fairly and faithfully represent the community it governs. 
It should do so in the best interests of the community as a whole, not just a part of it. 
The LG Act recognises the importance of the demarcation between a local government’s Council and 
its Administration. 
In broad terms, the former should decide what should be done for the community as a whole and the latter 
is responsible for implementing those decisions in a practical and day-to-day sense. 

The words of the inquiry panel chair are relevant to the discussion that we are having today. Council members should 
not interfere in the day-to-day work of the administration. It is clear that regulation 9(1) of the Local Government 
(Rules of Conduct) Regulations has been misinterpreted as a mechanism for council members to be involved in 
administrative matters, which is contrary to the provisions of the act. This was reflected in some of the findings made 
by the select committee, which have already been referred to.  
Based on those findings, the committee recommended that government clarify the roles of council and the chief 
executive officer and the distinction between governance and operational matters in any new local government act. 
The McGowan government will be seeking to implement that recommendation by the committee. In the meantime, 
the recent amendment to the Local Government (Rules of Conduct) Regulations has been made as an important 
step toward that goal. 
When regulations are contradictory to the principal act, the government must act to address the discrepancy and 
reform those regulations. That is what the government has achieved by making the amendment to the regulations 
to remove those eight words in regulation 9 that some council members have misunderstood to mean they could 
interfere in administrative matters when they were authorised by the council or the CEO. This is a small but important 
amendment to the regulations to clarify and affirm that council members must not undertake a task related to the 
administration of local government. The amendment removes any confusion, with the aim of ensuring that there 
is an appropriate separation of powers and roles between the elected body and the administration. In fact, this is 
a positive reform for the local government sector. 
I can advise members that the amendment is supported by the Western Australian Local Government Association. 
At the WALGA state council meeting on 2 September 2020, it was noted that WALGA supports a clear delineation 
of responsibilities between council members and local government employees. WALGA stated at that state council 
meeting that the recent amendment to regulation 9(1) was specifically referenced. We understand that WALGA 
welcomes this reform, as it confirms that council members should not involve themselves or otherwise interfere 
in the administration of local government. 
Members, for those reasons, I indicate, as I did at the start, that the government will not be supporting the disallowance. 
The DEPUTY PRESIDENT: Members, the question is that motion be agreed to. We are on limited time. I am 
going to try to divide the call as fairly as I can among representative parties. I recognise the opposition spokesperson 
is seeking the call, but I also recognise in this case Hon Charles Smith, who has on the notice paper a similar motion, 
so he has already indicated his interest. I also notice that members to my right are seeking the call as well. For 
now, I give the call to Hon Charles Smith. 
HON CHARLES SMITH (East Metropolitan) [9.11 pm]: Thank you, Mr Deputy President. 
I rise to make a few brief comments on the Local Government (Rules of Conduct) Amendment Regulations 2020 
disallowance motion as moved by myself, Hon Martin Aldridge and Hon Aaron Stonehouse. Of course, the 
Western Australia Party will be supporting this disallowance. 
As we have heard, amended regulation 9(1) states — 

A person who is a council member must not undertake a task that contributes to the administration of the 
local government. 

It had included the words — 
unless authorised by the council or by the CEO to undertake that task. 

The regulation has been amended to remove those words. For at least 13 years, regulation 9 has provided that 
individual councillors are to keep out of the administrative tasks of local government unless invited to do so by a CEO 
or authorised by a council resolution. That has worked pretty well for the last 13 years. A councillor’s statutory 
roles under the act are broad, far-reaching and wideranging to achieve the intentions of the Local Government Act. 
I would argue that this amended regulation will prohibit councillors from undertaking a task that contributes to the 
administration of the local government. 
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As far as I am aware, “administration” is not defined in the Local Government Act. It is not defined in the Local 
Government (Rules of Conduct) Regulations. It also is not defined in the Interpretation Act. Section 1.3 of the 
Local Government Act provides a framework for the administration of local government. Section 5.2 of the Local 
Government Act, under part 5, “Administration”, empowers a council or local government to ensure that there is 
an appropriate structure for administering a local government. 

As a councillor, I would argue that is an irreconcilable conflict between the scheme of the enabling Local Government 
Act and this amended regulation because the amended regulation prohibits councillors from contributing to 
a task that they are responsible for under this enabling act. It is therefore self-evident that good governance will 
usually dictate that the council will leave it to the CEO to obtain advice for it, and that a procurement policy will 
be in place to govern the CEO and the staff’s behaviour. However, there can be, and there have been, situations 
when good governance would dictate that the CEO not be made aware that advice is being sought. Suspected 
corruption is just one example. It is therefore imperative that the minister’s move to take power away from local 
representatives be defeated and that the elected councillors’ power be restored. Elected local government councillors 
must be allowed to obtain independent legal, planning and accounting advice if they feel that a CEO or a senior 
member of staff are not carrying out their job or they are carrying it out corruptly, incompetently or fraudulently. 
With this move by the minister, the CEO can investigate councillors, but the minister is stopping councillors from 
holding CEOs and senior staff accountable. I would argue that this is a further assault on our democracy by this 
minister. Power is being taken away at the local level and is being directed to a disconnected and power-hungry 
state government. 

I therefore urge honourable members to join me in supporting the motion to disallow the Local Government 
(Rules of Conduct) Amendment Regulations 2020, which includes the amendment to regulation 9, so that, first, 
individual elected members will be protected; second, CEOs can interface with individual councillors outside of 
committee or council meetings; and, third, local governments are able to be run by elected councillors, as needed, in 
order to deliver good governance. The Legislative Council must reinstate the protection for individual councillors. 
I would argue that that is the only fair and reasonable action this house can take this evening. 

HON DONNA FARAGHER (East Metropolitan) [9.17 pm]: I rise on behalf of the opposition to indicate that 
we will support the disallowance motion. Other members have already identified a number of matters with the 
Local Government (Rules of Conduct) Amendment Regulations 2020. As has been noted already, regulation 9(1) 
originally read — 

A person who is a council member must not undertake a task that contributes to the administration of the 
local government unless authorised by the council or by the CEO to undertake that task. 

The amendment removed the words after “government” and therefore removed the ability of the council or the CEO 
to authorise the council member to undertake an administrative task. I appreciate that this is a relatively time-limited 
debate, so I will keep my comments short. Those who are not supportive of this amendment have put forward 
a number of concerns. I note in particular the points raised at the start of this debate by Hon Aaron Stonehouse and 
the examples that he provided for when this section might appropriately be used. I indicate that similar points certainly 
have been raised with the opposition, particularly with the shadow Minister for Local Government. 

Another issue for the opposition is that there appears to have been little to no consultation on this change and we have 
concerns about whether it has been properly thought through. I will say that this is much like one of the matters that 
I raised in my contribution to the consideration of the tabled budget papers last week about the government’s very 
quiet announcement on the second page of a press statement titled “Administrative changes to support COVID-19 
response” to redirect $230 million from the construction of the new women’s and maternity hospital and to effectively 
put it on hold until goodness knows when. This proposed change was mentioned at the close of a three-page circular 
signed by the Minister for Local Government. The circular was titled “Report of the Inquiry into the City of Perth”. 
The title of the circular gives no indication of the proposed change. Therefore, the government has to be asked why 
this was done and why was it buried at the end of that three-page circular, and, certainly, that has been a particular 
issue that has been raised with the opposition. Notwithstanding this obvious concern, the circular suggests that 
the amendment has the support of Western Australian Local Government Association and the Local Government 
Professionals WA, and the Leader of the House has again indicated that tonight in her contribution.  

We are very clear, however, from answers to questions in the other place that additional sector-wide consultation 
was not undertaken, and it is my understanding that consultation was not undertaken by WALGA with its member 
councils to ascertain their views. That may have occurred since that time, but the advice from the shadow minister 
is that that was the advice that he had received from a number of councillors. As a result, concerns have been 
raised with the opposition—as I say, particularly with our shadow minister—with regard to how councils were 
notified of this amendment, the apparent rushed nature of the amendment and the challenges associated with, and 
the potential for, unintended consequences that might arise as a result of the amendment to regulation 9(1). Having 



Extract from Hansard 
[COUNCIL — Wednesday, 11 November 2020] 

 p7753b-7760a 
Hon Aaron Stonehouse; Hon Martin Aldridge; Hon Sue Ellery; Hon Charles Smith; Hon Donna Faragher; Hon 

Robin Chapple; Hon Alison Xamon; Hon Stephen Dawson; Hon Diane Evers 

 [7] 

regard to those concerns, and those that have been canvassed by other members already in the house tonight, 
I indicate that the opposition, as I have already said, will be supporting the disallowance. 

The DEPUTY PRESIDENT: I note that two members are currently seeking the call and I will have to let both of 
them, and any other members who are interested, have a go. For now, the call is with Hon Robin Chapple. 

HON ROBIN CHAPPLE (Mining and Pastoral) [9.21 pm]: Thank you, Mr Deputy President. I have been involved 
with delegated legislation for 16 years now and have dealt with many pieces of legislation and I cannot talk in relation 
to this piece at all. I was seven years as a Port Hedland town councillor; I served on the Country Shire Councils 
Association; I was on Western Australian Municipal Association, originally; and I was on the Western Australian 
Local Government Association. Over many years, I have grown to become very concerned about the operations 
of CEOs. I think they are operating way beyond the scope that was given to them by Mr Omodei in 1995. But it is 
important to note what Mr Omodei said in 1995: that councillors collectively can do what they like, but individual 
councillors cannot. He goes on to say that there is a clear separation of powers between the administration and 
the council. 

My understanding of having looked at the act—I would really like to get a clarification from somebody on the 
government benches, and I note that the minister will most probably not respond—is that a council, irrespective 
of this regulation whichever way it runs, by resolution, can authorise a councillor to take upon themselves the task 
on behalf of the council to seek legal advice, irrespective of whatever the CEO wants or says. I would like to see 
whether somebody on the government benches can respond to that in a legal aspect. 

Quite clearly, in many cases there are major conflicts on councils between CEOs, and I have long been outspoken 
about the role of CEOs and the power they have developed over the years, and I think that has been reflected in some 
of the committee hearings. I think it is really important that we identify that a council, by resolution, can authorise 
another council member on its behalf to seek external legal advice when it is a dispute with the CEO. That is my 
understanding of the way it is written, and I think if we can get some clarification from the government benches 
on that, that would be really valuable. 

HON ALISON XAMON (North Metropolitan) [9.23 pm]: I am hoping that the government will be able to 
answer the question posed by my colleague, Hon Robin Chapple. The key thing is that, quite clearly, there has to 
be the distinction between governance and administrative function. There is no doubt that that has been an issue, 
one that the government has attempted to resolve. There is no doubt that the act is inadequate and that the previous 
regulations created more uncertainty than anything else. There is clearly a need for new regulations. The question 
here is whether the regulations in front of us today actually achieve the outcomes we are seeking—to make it quite 
clear that elected representatives cannot interfere in day-to-day administrative functions, but can still retain the 
capacity to avail themselves of independent legal advice in order to achieve their governing functions. If there can 
be clarity on whether these regulations as presented will continue to enable that to happen, it will help resolve this 
issue. If the solution is that we simply will not know until someone appears in front of the Local Government 
Standards Panel, that is clearly an utterly inappropriate answer, as is being told that people cannot access legal advice 
unless they go through either the CEO or their delegate. That is also a wholly inappropriate response. The simple 
question is: do the regulations in front of us today still enable councillors in a local government to obtain independent 
legal advice or not? 

HON STEPHEN DAWSON (Mining and Pastoral — Minister for Environment) [9.26 pm]: In response to 
Hon Robin Chapple’s comments, the department advises that in the rare circumstances in which a council has no 
other recourse but to seek legal advice in relation to the CEO, it may seek such advice to resolve the matter, and 
an elected member may request advice from a legal practitioner on behalf of the council. In answer to the question 
asked by Hon Alison Xamon: yes. 

HON DIANE EVERS (South West) [9.26 pm]: I would just like to know whether that would be considered a minor 
breach. There are other members of the government; maybe someone can respond for the Leader of the House. 

The DEPUTY PRESIDENT: Is the Leader of the House about to seek leave of the house to respond to that question? 

Hon Sue Ellery: I might respond by way of interjection. The advice I have is that it will depend on the particular 
circumstances. I do not have any advice that it is categorical; it will turn on the circumstances. That means that on 
some occasions it would be the case, and in others it would not. 

HON AARON STONEHOUSE (South Metropolitan) [9.28 pm] — in reply: The answers that were given, as 
unruly as they might have been, shed some light on the problem we are facing here—that is, that this amendment to 
the regulations does not provide further clarity; it creates further confusion and, perhaps, chaos, and leaves councillors 
exposed to disciplinary action from the Local Government Standards Panel if they avail themselves of independent 
advice. It may be that a councillor, with the authorisation of their council, seeks legal advice and is referred to the 
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standards panel for a minor breach, and the standards panel finds that there was nothing wrong in the first place, 
but that is not an ideal way for local councils to conduct their business. No matter how rare or how unlikely that 
circumstance might be, it is unconscionable.  

I urge fellow members of the Legislative Council to support the disallowance motion and send the government back 
to the drafters to come up with a better solution. We can do better than this as a Legislative Council. We should 
not have to rely on councillors putting their reputations and their careers in the hands of a standards panel because 
the regulations have been poorly drafted and create confusion and chaos. 

Division 

Question put and a division taken, the Deputy President casting his vote with the ayes, with the following result — 
Ayes (17) 

Hon Martin Aldridge Hon Nick Goiran Hon Tjorn Sibma Hon Alison Xamon 
Hon Tim Clifford Hon Colin Holt Hon Charles Smith Hon Ken Baston (Teller) 
Hon Peter Collier Hon Michael Mischin Hon Aaron Stonehouse  
Hon Colin de Grussa Hon Simon O’Brien Hon Dr Steve Thomas  
Hon Donna Faragher Hon Robin Scott Hon Colin Tincknell  

 

Noes (12) 

Hon Robin Chapple Hon Sue Ellery Hon Kyle McGinn Hon Dr Sally Talbot 
Hon Alanna Clohesy Hon Diane Evers Hon Martin Pritchard Hon Darren West 
Hon Stephen Dawson Hon Alannah MacTiernan Hon Matthew Swinbourn Hon Pierre Yang (Teller) 

            
Pairs 

Hon Jacqui Boydell Hon Adele Farina 
Hon Jim Chown Hon Samantha Rowe 
Hon Rick Mazza Hon Laurie Graham 

Question thus passed. 
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